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ORDER

Vincy Carnes owned a sizable personal holding company when she passed
away. Her estate reported that the company was worth the net value of its assets
minus a marketability discount to which the Commissioner agreed. The estate and
heirs paid the estate tax and then sold their shares to Acquisition Strategies
International, LLC (ASI).

ASI immediately sold the company's assets and tried to use a shady tax
shelter to completely offset the capital gains. The Commissioner disallowed the
losses, but he hasn't been able to collect from ASI. He decided instead to go after
the estate and Carnes's heirs to pay the company's taxes.

I.

A.

We grant summary judgment if there's no genuine dispute of material fact
and the moving party is entitled to judgment as a matter of law. Rule 121(b);
Sundstrand v. Commisisoner, 98 T.C. 518, 520 (1992), aff'd, 17 F.3d 965 (7th Cir.
1994). The nonmoving party -- here the Commissioner -- can't rest on allegations
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or denials, but must instead present specific facts that show there's a genuine
dispute for trial. Rule 121(d); Dahlstrom v. Commissioner, 85 T.C. 812, 820-21
(1985). It's the petitioners' burden to show there's no genuine dispute of fact, and
we draw all factual inferences in the Commissioner's favor. See Dahlstrom, 85
T.C. at 821.

The parties here did not file a stipulation. To support their arguments, they
rely on affidavits, documents attached to those affidavits, and the Commissioner's
answers to requests for admission. The record is therefore less complete -- and less
reliable -- than it would be if the parties had questioned the other side's witnesses,
obtained experts' reports, or agreed on what at least some of the facts were. We
can therefore deny the motion if the Commissioner shows that he can't make his
case or show that there's a genuine dispute of material fact without subpoenaing
and examining witnesses. See Rule 121(e); see also, e.g., Brunswick Hosp. Center,
Inc. v. Commissioner, 53 T.C.M. (CCH) 850, 852 (1987).

B.

The petitioners in these cases are an estate, a couple trusts, and various heirs
and beneficiaries, all of whom are close family members. One can see it all more
clearly with a family tree:

Vincy E. Carnes (d. 2005) -- Ivan Carnes (d. 1970)

Becky Sally
Duning Dunmire (d. ????)

Molly Paul Ivan John Douglas Vincy Sue Carolyn
Gross Dunmire Dunmire Dunmire Liao

Ivan Carnes was on the board of Clinton National Bank in Clinton, Iowa. In
1955 he formed the Cames Oil Company as a closely-held family business. When
Ivan died in 1970, half of his estate went straight to Vincy, and the other half went
into a trust -- the Ivan Carnes Trust, one of the petitioners here -- for Vincy for the
rest of her life. By 1972 Carnes Oil actually had nothing to do with oil, but was
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instead a personal holding company -- a type of corporation that pays tax on
undistributed passive income. See §§ 541-543.¹

Vincy outlived her husband by 35 years. When she died in 2005 she had a
house worth $129,900; personal property worth $7,500; around $109,000 in bank
accounts; and a portfolio of savings and municipal bonds worth about $1.7 million.
She also owned 91% of Carnes Oil, an interest that was worth about $3 million.
Carnes Oil's other owners were the Ivan Carnes Trust, which owned 7%, and
Becky, who owned the other 2%.

Vincy Carnes's will gave specific gifts to her church and devised her
residence to Becky. Half of the residue was divided equally among Sally's
children Ivan, Doug, Vincy, and Carolyn. The other half went into the Vincy E.
Carnes Trust. Becky was that trust's income beneficiary, and her daughter Molly
was the remainder beneficiary.

The fate of the Ivan Carnes Trust was similar. Following Vincy's death, half
was divided equally between Sally's four children, which meant that each of them
got a few Carnes Oil shares. The other half remained in trust with income to
Becky for life and remainder to Molly.

A slew of advisers with longstanding ties to the Carnes family handled
probate. Ivan Carnes's old bank, Clinton National, was the executor and its
employees Carol Peterson and David Helscher did the actual work. The Bank
chose Vincy Carnes's longtime attorney Jeffrey Stoutner as the estate's attorney; it
picked Ron Kircher, who was at the accounting firm that Vincy Carnes had long
used, to be the estate's CPA (Dale Dalton of the same firm also helped).

Becky, Ivan, Doug, Vincy, and Carolyn had different ideas about what
should happen to Carnes Oil. Becky -- who wasn't going to get any shares but
would benefit from those headed for the Vincy E. Carnes Trust -- wanted to keep it
going. She was nostalgic about the company, and she also wanted Molly's future
interest to be worth something. Doug wanted it to continue too, but for a different
reason: He liked the dividend income it produced. Ivan, Vincy, and Carolyn, on
the other hand, wanted more liquidity so they could buy homes.

¹ All section references are to the Internal Revenue Code in effect for the years at issue, and all
Rule references are to the Tax Court Rules of Practice and Procedure, unless we say otherwise.
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There was another reason that all the heirs needed at least some liquidity: a
looming estate-tax bill of $1.5 - $1.7 million. Kircher told Becky, Ivan, Doug,
Vincy, and Carolyn that even if the estate reported the value of the Carnes Oil
stock at a 15% marketability discount, it still wouldn't have enough cash to cover
the tax bill.

C.

Kircher had a solution. In September 2005, he showed the heirs what they'd
each get if they sold all of their shares to Midcoast Financial. Midcoast was
willing to pay more for their shares than Carnes Oil would get if it sold all of its
assets, paid the resulting federal and state taxes and distributed the proceeds to the
heirs -- about $341,000 more. A week later he presented an even better deal -- ASI
had approached him and offered a $574,000 premium, which was about 50% of
what the taxes would be if Carnes Oil simply sold its assets and distributed cash.

Kircher and Dalton talked to Charles Klink and Steven Block, who
controlled ASI, but never asked them what ASI's business was or how it planned
to profit from buying Carnes Oil stock. Kircher did enter into a "consulting
agreement" with ASI that gave him a cut of the deal, which he says was his entire
fee. There is no genuine dispute of fact that he didn't tell the Carnes family about
that detail.

The family decided to sell. In November they executed a stock purchase
agreement that said they would sell all of their shares in Carnes Oil. ASI prepared
the Agreement without any input from Kircher. The Agreement said the buyer
wanted to hold the shares as an investment, would keep Carnes Oil engaged in a
trade or business for three years, and would satisfy all of the company's corporate
income tax liabilities. But the agreement didn't identify ASI as the buyer -- it
instead named Spaco, which was another entity that Klink and Block controlled.
Klink also signed the agreement for Spaco.

We don't know much about Spaco, but that hasn't stopped the
Commissioner from discussing it at length. He says Spaco had no assets, yet
arranged to borrow $3.4 million from related entities using the yet-to-be-acquired
Carnes Oil shares as collateral. Spaco's only member -- Oceanus Solutions, LLC -
- whose president was Klink's wife Chang Lin Ruei-Hwa -- executed a written
consent to the purchase of those shares. But according to the Commissioner,
Spaco never received the money it had arranged to borrow.
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Instead, ASI itself did the actual buying. On November 10, 2005, the bank
transferred all of Carnes Oil's assets to a Smith Barney account that Becky had
opened, and on November 16, ASI placed $3.4 million into the sellers' Clinton
National Bank account.

The evidence we have doesn't make clear where ASI got the money it used,
but there is no dispute that it was not from Spaco. Spaco neither sent funds to the
sellers nor received shares from them, and although the Commissioner says Spaco
was a "conduit" in ASI's scheme, it was a conduit through which neither shares
nor cash nor anything else ever flowed. Klink told Kircher that ASI borrowed the
money from Smith Barney, which the Agreement said would be the lender for
Spaco. We also know that Klink and Block controlled the Smith Barney account
of Alicia Holdings, Inc., which was worth $15 million at the end of October 2005.
But there is nothing in the record that shows any evidence that Spaco ever touched
these funds.2 At most, it was a nominee.

2 The Commissioner argues that deposing the "promoters" (which we assume
means Klink and Block) "may shed additional light on the flow of funds"
(emphasis added). But he doesn't explain why any information he might get from
them would be better than the bank records he already has.

And we know he has those records. The Commissioner prepared a summary
of the deposits to and withdrawals from ASI's Bank of America account from
November 11, 2005, to December 12, 2005, and gave a copy to petitioners. But on
that copy he redacted where the deposits came from and where the withdrawals
went. In his responses to petitioners' request for admissions, he objected to that
copy, arguing both that it was irrelevant and that admitting it would constitute
looking behind the notice of liability, something we've said we'll only do in very
limited circumstances when a notice of deficiency is involved. See Greenberg's
Express, Inc. v. Commissioner, 62 T.C. 324, 327-28 (1974). When asked to admit
that he had documents that showed he had the redacted information, he again
objected, saying that any answer could potentially violate section 6103. We're not
sure it would, see Mescalero Apache Tribe v. Commissioner, 148 T.C. 291, 295-98
(2017) (workers' return information discoverable in worker-classification case),
but we won't decide that here.

There's even more reason to think the Commissioner has all the relevant
bank records. In 2012 a revenue agent (RA) sent petitioners a letter saying that the
funds ASI used to buy Carnes Oil included $1.1 million deposited into ASI's Bank
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Of the money the sellers got from ASI, $150,000 went to pay off a bridge
loan they'd used to help pay the estate tax before the transaction closed.3 The
remainder was split: $3.1 million to the estate; $70,000 to Becky; $30,000 to
Doug; $23,000 to Ivan; $30,000 to Carolyn; $30,000 to Vincy, and $116,000 to the
Ivan Carnes Trust.

On November 16 and 17, Cames Oil -- now owned by ASI -- sold most of
the securities it owned, leaving the corporate shell enfolding only cash. Becky,
Doug, Ivan, Vincy, and Carolyn all swore they didn't know that was ASI's plan.
Kircher and Dalton swore the same thing.

On November 22, ASI took $3.6 million from Carnes Oil's Smith Barney
account and put it in ASI's Bank of America (BoA) account. By the end of the

2 (....continued) of America account by "[a]n individual" on November 8, 2005, and $2.2
million deposited by "[a] corporation recently acquired [by ASI] in an unrelated
transaction" on November 14, 2005. That letter also said that "[t]here were no
deposits to match the amounts of loans that were purportedly made [to Spaco]."
The Commissioner admitted the letter's authenticity, but nevertheless objected to
its contents, again citing Greenberg's Express. He even denied knowledge of the
$2.2 million deposit the letter referred to.

The Commissioner also denied -- for lack of knowledge or information --
that Klink made a $1.1 million deposit into the account on November 8, 2011. He
admits it now, citing an attachment to an affidavit petitioners submitted in support
of their motion. Also citing something petitioners submitted, he says that Alicia
Holdings made a $1 million deposit to that account on November 7. And based on
his responses to an informal document request, he seems to know a lot about where
the money in ASI's account came from -- and where it went.

We therefore don't think that further depositions of petitioners and their
witnesses would yield any new information.

3 The estate filed its tax return on November 9, before the deal with ASI closed,
which is why the estate had to borrow the $150,000. Stephanie Brisch, who
worked at Kircher's firm, prepared the retum. It showed tax due of $1.5 million,
which resulted from valuing Carnes Oil at $3 million -- the gross value of $3.5
million minus a 14% marketability discount. The Commissioner later agreed to
this calculation in a closing agreement with the estate.
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year ASI had only $35,000 left in that account. Carnes Oil's Smith Barney
account held a similar relatively small balance, though by then Carnes Oil also had
a small BoA account. In 2006 Carnes Oil ceased being an Iowa corporation and
became a Nevada corporation owned entirely by Oceanus. It had a BoA account
until at least January 2007, though by then the account had only $277 in it.

D.

Klink's wife signed Carnes Oil's tax return for the tax year in which the
transaction took place. That return listed $2.6 million in capital gain from
"Citigroup" -- of which Smith Barney is a part -- and a $2.2 million bad-debt
deduction, resulting in taxable income of ($79).

The Commissioner has determined that Carnes Oil generated the claimed
losses with as abusive listed tax shelter.4 He sent the now shriveled company a
notice of deficiency that disallowed the losses and imposed penalties. Carnes Oil
defaulted.

E.

This isn't the only time Klink and Block have done this kind of thing. In
2011 the Justice Department Tax Division filed a civil complaint that accused
them both with the promotion of tax shelters that cost the government around $40
million over the course of a decade. The complaint alleged that Klink and Block
used ASI and affiliated companies to buy closely held corporations "either
immediately before or immediately after those corporations sell their low-basis,
high-value assets." According to the DOJ, Klink and Block would "falsely or
fraudulently promise the sellers . . . that [Klink and Block] will be responsible for
payment of the corporation's income taxes . . . but [Klink and Block] never pay
these taxes." Instead, they would buy Brazilian retail debt, allocate it to the
purchased corporation, and claim bad-debt losses to offset the target corporation's
tax liability. A few months after receiving the complaint, Klink and Block agreed
in a stipulated injunction to knock it off.

4 "A listed transaction is a transaction that is the same as or substantially similar to
one of the types of transactions that the Internal Revenue Service (IRS) has
determined to be a tax avoidance transaction and identified by notice, regulation,
or other form of published guidance as a listed transaction." See § 1.6011-4(b)(2),
Income Tax Regs.
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F.

The Commissioner sent a notice of liability to each petitioner in August
2013. The notice said he would not respect the family's stock sale because it was
too similar to an Intermediary Transaction Tax Shelter, a type of transaction listed
in Notice 2008-111. See I.R.S. Notice 2008-111, I.R.B. 2008-51. The notice
would reclassify the estate and heirs from sellers of Carnes Oil's shares to
transferees of its assets. This would make them liable for Carnes Oil's taxes, plus
penalties and interest.

The notices went to a lot of states. Becky lived in New Mexico, Ivan lived
in New York, Doug lived in Minnesota, and Vincy and Carolyn lived in California.
The trustees of the Ivan Carnes Trust and the Vincy E. Carnes Trust were in Texas.
The Second, Fifth, Eighth, Ninth, and Tenth Circuits are therefore potential
appellate venues -- which means we might have had to contend with the subtle
conflicts in this area that have developed among the circuit courts in such cases.
See Golsen v. Commissioner, 54 T.C. 742, 757 (1970), aff'd, 445 F.2d 985 (10th
Cir. 1971). The parties agree, at least, that the appellate venue for the estate itself
is the Eighth Circuit.

Each petitioner timely petitioned the court, and then moved for summary
judgment. We heard oral argument, and allowed each side to file a supplemental
brief. That briefing is now complete.

The Commissioner asks us to treat the whole transaction as a liquidating
distribution from Carnes Oil to its shareholders, who he says participated in Klink
and Block's scheme just to get tax-free cash out of the company. That would make
the petitioners transferees, which means they'd be liable for unpaid corporate
taxes. And, even if they weren't Carnes Oil's distributees, the Commissioner says
they are at least transferees of ASI, which was a transferee of Carnes Oil, which is
close enough.

II.

Some transfers are voidable, and for good reason. If they weren't, any
debtor could make himselfjudgment-proofby giving his assets to family or
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friends.5 All states therefore have laws that deem certain transfers fraudulent and
give remedies to those creditors whom the transferors were trying to avoid. Iowa
has the Iowa Uniform Fraudulent Transfers Act (IUFTA), under which the
Commissioner counts as a "creditor" when tax is due. Iowa Code § 684.l(c)
(2020) ("creditor" is anyone with a claim); see also Scott v. Commissioner, 117
F.2d 36, 38 (8th Cir. 1941) (discussing precursor to § 6901); Stuart v.
Commissioner, 144 T.C. 235, 247-49 (2015) (discussing Nebraska's identical
definition of "creditor"), vacated and remanded on other grounds, 841 F.3d 777
(8th Cir. 2016); Buckrey v. Commissioner, 114 T.C.M. (CCH) 45, 49 (2017)
(discussing Minnesota statute's identical definition). That's true even though a tax
liability is contingent at the time of transfer and doesn't become fixed until the end
of the tax year. See, e.g., Espinosa v. Commissioner, 24 Fed. App'x 825, 826 (9th
Cir. 2001), aff'g 79 T.C.M. (CCH) 1574 (2000); Buckrey, 114 T.C.M. (CCH) at
49.

The Commissioner can collect from the recipients of fraudulent transfers.
Sec. 6901. Section 6901(a)(1) says a transferee's liability at law or equity "shall
. . . be assessed, paid, and collected in the same manner and subject to the same
provisions and limitations as in the case of the taxes with respect to which the
liabilities were incurred." And that liability is several, so the Commissioner can
collect the entire amount from any transferee. Phillips v. Commissioner, 283 U.S.
589, 603-04 (1931). The Code defines "transferee" broadly to include "donee,
heir, legatee, devisee, and distributee," § 6901(h), and it says a transferee can be
liable for the transferor's penalties and interest, too, see Kreps v. Commissioner, 42
T.C. 660, 670 (1964), aff'd, 351 F.2d 1 (2d Cir. 1965). But the transferee is liable
for the penalties only if "the transfer was made with intent to defraud future
creditors." Sawyer Tr. ofMay 1992 v. Commissioner, 107 T.C.M. (CCH) 1621,
1624 (2014) (quoting Stanko v. Commissioner, 209 F.3d 1082, 1088 (8th Cir.
2000), rev 'g 72 T.C.M. (CCH) 1398 (1996)).

The problem with section 6901 is that it only provides a collection
mechanism -- it doesn't actually define the substantive liability. See Commissioner
v. Stern, 357 U.S. 39, 42 (1958) (discussing precursor to 6901); Buckrey, 114
T.C.M. (CCH) at 50. To determine if the Commissioner can use section 6901 to
collect, we need to do two things: determine whether the taxpayers are transferees
under federal law, and determine whether the transfer was fraudulent under state

5 For a bit of history about the development of fraudulent-transfer law, see Buckrey
v. Commissioner, 114 T.C.M. (CCH) 45, 49, n.12 (2017).
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law -- which here means the law of Iowa. Stern, 357 U.S. at 45.6 It doesn't matter
which step we do first. Slone v. Commissioner, 810 F.3d 599, 608 (9th Cir. 2015).

III.

We'll first consider whether the estate and its beneficiaries were transferees
under section 6901. That section makes transferees of the taxpayer's property
liable for income or estate taxes, see §§ 6901(a)(1)(A)(i), 6901(a)(1)(A)(ii), and
tells us that moving that property on to someone else doesn't work either:
Transferees of transferees can be liable too, see § 6901(c)(2). But it doesn't tell us
who a transferee is -- it says only that "the term 'transferee' includes donee, heir,
legatee, devisee, and distributee." Sec. 6901(h). The regulations add that a
transferee can also be "the shareholder of a dissolved corporation, the assignee or
donee of an insolvent person, the successor of a corporation, a party to a [section
368] reorganization . . . and all other classes of distributees." Sec. 301.6901-1(b),
Proced. & Admin. Regs. Caselaw makes clear that the definition includes indirect
transferees, see Stanko, 209 F.3d at 1085, and constructive transferees, see Shartle
v. Commissioner, 55 T.C.M. (CCH) 1484, 1489 (1988).

Were petitioners transferees of Cames Oil? They don't fit any of these
categories. Carnes Oil didn't give them anything, and there's no evidence showing

6 In CaSes where shareholders get money for their shares, the Commissioner for
years insisted that we should first apply the federal versions of the economic-
substance doctrine and substance-over-form principles to determine whether to
recharacterize the transaction as a liquidating distribution, and only then determine
whether that recharacterized transaction was fraudulent under state law. Both the
Courts of Appeal and our court consistently rejected that argument and explained
that whether a series of transactions should be collapsed or recharacterized is a
question we must resolve using state fraudulent-transfer law. See, e.g., Stuart v.
Commissioner, 841 F.3d 777, 780 (8th Cir. 2016), vacating and remanding 144
T.C. 235 (2015); Diebold Found., Inc. v. Commissioner, 736 F.3d 172, 185 (2d
Cir. 2013); Mundi Found. v. Commissioner, 776 F.3d 1010, 1018-20 (9th Cir.
2014); Starnes v. Commissioner, 680 F.3d 417, 428-30 (4th Cir. 2012), aff'g 101
T.C.M. (CCH) 1283 (2011); Swords Tr. v. Commissioner, 142 T.C. 317, 338
(2014); Buckrey, 114 T.C.M. (CCH) at 50; Alterman v. Commissioner, 110 T.C.M.
(CCH) 507, 517 (2015). The Commissioner did not repeat that argument in these
cases. He does, however, still ask us to use economic-substance doctrine and
substance-over-form principles to determine who the transferees were.
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that the money they got from ASI somehow originated with Carnes Oil or came
from loans secured by their Carnes Oil shares. Petitioners weren't shareholders of
a dissolved corporation either, because Carnes Oil continued to exist for over a
year after they sold it.

So how can the Commissioner say that they are transferees of Carnes Oil?
Only by calling the transaction something that it doesn't appear to be. He argues
that he gets to do this is through the tax-law doctrines of economic-substance or
substance-over-form. See, e.g., Slone v. Commissioner, 896 F.3d 1083, 1085 (9th
Cir. 2018). Using one or both of these means that what looked like a sale of stock
for money was really the sale of Carnes Oil's assets followed by a liquidating
distribution directly from the company to petitioners.

Economic-substance and substance-over-form overlap a bit, and we don't
always do a good job of distinguishing them. See Mazzei v. Commissioner, 150
T.C. 138, 152 (2018); CNTIny 'rs, LLC v. Commissioner, 144 T.C. 161, 192-93
(2015). But they're really separate doctrines, so we'll discuss them separately.

A.

The economic-substance doctrine directs courts deciding questions of law to
construe ambiguous parts of the Code by looking at the economic realities of a
transaction, not the labels parties put on them. See Summa Holdings, Inc. v.
Commissioner, 848 F.3d 779, 785-86 (6th Cir. 2017) (using term "sham transaction
doctrine"), rev'g 109 T.C.M. (CCH) 1612 (2015); Mazzei, 150 T.C. at 189-90
(Holmes, J., dissenting). Today it's part of the Code, § 7701(o), but it originated in
Gregory v. Helvering, 293 U.S. 465, 469-70 (1935). There, the Supreme Court
held that when Congress gave tax benefits to "reorganization[s]", it meant only
transactions that changed a taxpayer's economic reality or had non-tax
consequences, even though the statute didn't limit the benefits in that way. Id.; see
also, e.g., WFC Holdings Corp. v. United States,728 F.3d 736, 743 (8th Cir.
2013). The Supreme Court further fleshed out the doctrine in Frank Lyon Co. v.
United States, 435 U.S. 561, 583-84 (1978).

1.

Asking whether a transaction has economic substance is often divided into
two more questions: a subjective one, which asks whether taxpayers had non-tax
reasons to do what they did; and an objective one, which asks whether what the
taxpayers did had any real economic effect, or instead produced only tax benefits.






























